1 April 2020

Hon Grant Robertson MW%
NEW ZEALAND

Minister of Finance
Minister of Sports

Email to: g.robertson@ ministers.govt.nz
grant.robertson@parliament.govt.nz

Dear Minister Robertson

Hospitality New Zealand continues to support and fully complies with the new COVID-
19 safety measures. The safety of our people and community is the number one
priority. Under these eextraordinary times we seek to provide further suggestions for
much need relief to the hospitality industry.

REGARDING URGENT ISSUES FOR COVID-19 LOCKDOWN AND COMMERCIAL TENANCIES

1.  Government is obviously very focused on the harm being done to New Zealand by
the COVID-19 pandemic. It is also obvious that part of this harm is economic, and
the Government has taken substantial measures to limit the permanent damage
inflicted to business, and help ensure New Zealanders will have jobs moving
forward. Much of the Government’ s relevant focus has been on the employment
relationship directly. However, Hospitality New Zealand (‘HNZ”) is concerned about
the economic impact of COVID-19 on the landlord and commercial tenant
relationship, and how this will indirectly impact businesses and employment. The
purpose of this letter is to ask Government to consider adopting measures, such as
those adopted over the last few days in Australia, to address this issue.

2. As you would appreciate, many businesses (especially small to medium sized
businesses and especially in the hospitality and retail sectors) are locked into
commercial leases. These businesses employ hundreds of thousands of New
Zealanders, and many of these have been pushed close to insolvency as a result of
the present crisis.

3. Many small businesses cannot operate at all during alert levels 3 and 4 of this
emergency. However, they are still paying rent, which they simply cannot afford.
This is putting those businesses at peril (and in turn creating a widespread threat
to employment).
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The problem for commercial tenants is very different from the potential problem
for residential tenants. Residential tenants are still able to use their properties
during the lockdown (they need it more than ever), but many commercial tenants
are not. A moratorium on evictions goes a long way to addressing residential
tenants’ concerns, however, it goes only a smaller part of the way address
commercial tenants’ concerns.

Some commercial leases provide for a “fair abatement” of rent when an emergency
prevents access to the premises. However, this does not resolve the issue because:

a. Many leases do not contain a clause like this.

b.  Some clauses like this (arguably) only apply if the emergency involves
physical damage.

c.  Some clauses like this (arguably) only apply if the emergency means that
access in specifically prohibited for the area in which premises is located (e.g.
a Christchurch red-zone type situation; rather than the present situation
where access to particular areas has not been prohibited, but where people
are just required to stay home).

d.  Many commercial tenants cannot, in these times, afford the delay or the legal
costs or the arbitrators’ costs to sort out what their lease means (and/or to
sort out what a fair abatement of rent would amount to).

HNZ is aware of situations where landlords have simply refused to entertain a rent
reduction, notwithstanding the tenant is unable to trade during the lockdown, and
that the tenant doing its best to pay staff who are confined to their homes. HNZ
had a report this morning of one example of the owner of a hospitality business
telling his landlord he had no cashflow during the lockdown and the landlord
replying “7hat’s okay. The lease gives me power to appoint a receiver. So, I'll do
that, and sell off your assets.” Landlords’ refusal to compromise seems especially
unfair when they may well be able to get COVID-19 related relief (i.e. a holiday on
mortgage payments).

Our justice system is set out to deal with specific legal issues between specific
parties. However, this a systemic issue across the whole economy that requires a
far more urgent solution, and a solution that would have general application. HNZ



believes this is a very strong case for Government intervention, including
emergency legislation.

8. HNZ believes that relief to commercial tenants should include:

a.  Alegal right (regardless of the terms of their lease) to a fair rent abatement
for the time the tenant is partially or fully unable to operate its business
because of COVID19 restrictions.

b.  Afinancial incentive from Government to parties who are able to resolve what
a “fair abatement” is for them.

c.  Special power and fast track procedures for a Government agency (perhaps
the Disputes Tribunal and/or the Tenancy Tribunal) to resolve what a “fair
abatement” is for parties who are unable to agree.

d.  Asix month freeze on evictions or other enforcement action for rent arrears
(or for interest of legal costs claims relating to those rent arrears), when those
arrears arise in respect the time the tenant is partially or fully unable to
operate its business because of COVID-19 restrictions.

HNZ would be happy to consult with Government further about this, or about any
other COVID-19 related issue that is relevant to the hospitality industry.

Yours sincerely

v

Julie White
Chief Executive - Hospitality New Zealand

CC Hon Kelvin Davis, Minister of Tourism
k.davis@ ministers.govt.nz
Kelvin.Davis@ parliament.govt.nz
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